Doctors have a duty to breach patient confidentiality
to protect others at risk of HIV infection by Chan, TK
Title Doctors have a duty to breach patient confidentialityto protect others at risk of HIV infection
Author(s) Chan, TK
Citation British Medical Journal, 2012
Issued Date 2012
URL http://hdl.handle.net/10722/163762
Rights Creative Commons: Attribution 3.0 Hong Kong License
PERSONAL VIEW
Doctors have a duty to breach patient confidentiality
to protect others at risk of HIV infection
Balancing the competing duties of maintaining privacy in the doctor-patient relationship with
minimising potential harm caused by non-disclosure of HIV status is not always easy, says Tak
Kwong Chan
7DN .ZRQJ &KDQ assistant professor and clinical ethicist, Li Ka Shing Faculty of Medicine, University
of Hong Kong
7KH WKHRUHWLFDO UHDVRQV IRU EUHDFKLQJ SDWLHQW FRQILGHQWLDOLW\ WR
SURWHFW D WKLUG SDUW\ IURP ULVN RI +,9 LQIHFWLRQ DUH
VWUDLJKWIRUZDUG 2Q WKH RWKHU KDQG 5RVH - LQ ; v < VDLG WKDW
FRQILGHQWLDOLW\ LV YLWDO WR VHFXULQJ SXEOLF KHDOWK EHFDXVH LQIHFWHG
SHRSOH FDQQRW EH WUHDWHG DQG FRXQVHOOHG XQOHVV WKH\ FRPH
IRUZDUG 7R UHVROYH WKH FRQIOLFW WKH FRQILGHQWLDOLW\ JXLGDQFH
RI WKH 8. *HQHUDO 0HGLFDO &RXQFLO SURYLGHV WKDW ࣘGLVFORVXUH
RI SHUVRQDO LQIRUPDWLRQ DERXW D SDWLHQW ZLWKRXW FRQVHQW PD\ EH
MXVWLILHG LQ WKH SXEOLF LQWHUHVW LI IDLOXUH WR GLVFORVH PD\ H[SRVH
RWKHUV WR D ULVN RI GHDWK RU VHULRXV KDUPࣙ $V WKH *0& JXLGDQFH
SURYLGHV RQO\ D JXLGLQJ SULQFLSOH WKH GHFLVLRQ WR EUHDFK
FRQILGHQWLDOLW\ ZLOO FRQWLQXH WR SUHVHQW D FKDOOHQJH IRU
SK\VLFLDQV
7KH OHJDO VLGH LV OHVV SUHGLFWDEOH JLYHQ WKH SDXFLW\ RI 8. FDVHV
LQ ZKLFK D QRQSDWLHQW WKLUG SDUW\ VXFFHVVIXOO\ FKDOOHQJHG D
SK\VLFLDQ +RZHYHU DV WKH (XURSHDQ &RXUW KDV UHFHQWO\ KHOG
WKDW WKHUH VKRXOG EH D OHJDO IUDPHZRUN IRU UHVROYLQJ WKH FRQIOLFW
EHWZHHQ D SK\VLFLDQࣕV GXW\ RI FRQILGHQFH DQG D WKLUG SDUW\ࣕV
ULJKW WR SK\VLFDO LQWHJULW\ WKH OHJDO GXW\ WR SURWHFW LGHQWLILDEOH
WKLUG SDUWLHV FRXOG EH FDVW RQ SK\VLFLDQV LQ WKH 8. LQ WKH IXWXUH
&RQVLGHU IRXU FOLQLFDO VLWXDWLRQV LQ ZKLFK D SDWLHQW LV GLDJQRVHG
DV KDYLQJ +,9 LQIHFWLRQ 0U $ VD\V WKDW KH GRHV QRW KDYH DQ\
VH[XDO SDUWQHUV 0U % UHIXVHV WR GLVFORVH KLV VH[XDO KLVWRU\ 0U
& UHYHDOV WKH LGHQWLWLHV RI KLV VH[XDO SDUWQHUV EXW KH H[SOLFLWO\
UHIXVHV WR GLVFORVH WR WKHP KLV +,9 VWDWXV 0U ' VD\V WKDW KH
KDV GLVFORVHG KLV +,9 VWDWXV WR KLV ZLIH EXW KH UHIXVHV WR EULQJ
KHU WR WKH FOLQLF DQG \RX DUH QRW VXUH ZKHWKHU KLV ZLIH LV
LQIRUPHG RI WKH ULVN RI LQIHFWLRQ
0RVW RI XV EHOLHYH ZKDW RXU SDWLHQWV WHOO XV )HZ ZRXOG DVVHUW
WKDW WKH VFRSH RI RXU GXW\ WR SURWHFW WKH SXEOLF IURP KDUPZRXOG
EH VR ZLGH DV WR UHTXLUH XV WR YHULI\ 0U $ࣕV KLVWRU\ 5HJDUGLQJ
0U %ࣕV VHOILVK EHKDYLRXU DOWKRXJK D IHZ PLJKW IHHO PRUDOO\
PRWLYDWHG WR VHDUFK DFWLYHO\ IRU KLV VH[XDO SDUWQHUV WKH ODZ LV
XQOLNHO\ WR LPSRVH D GXW\ EHLQJ RZHG WR WKH ZRUOG DW ODUJH 0U
&ࣕV EHKDYLRXU LV REMHFWLRQDEOH *LYHQ WKH NQRZQ LGHQWLWLHV RI
WKH SRWHQWLDO YLFWLPV PDQ\ RI XV PLJKW IHHO REOLJHG DQG WKH
*0& JXLGDQFH DOORZV XV WR LQIRUP WKH DXWKRULWLHV RU GLUHFWO\
DSSURDFK KLV VH[XDO SDUWQHUV *LYHQ WKH OHJDO XQSUHGLFWDELOLW\
D VLPLODU VFHQDULR LV OLNHO\ WR EH OLWLJDWHG LQ WKH 8. FRXUWV LQ
WKH IXWXUH 0U 'ࣕV VLWXDWLRQ ZRXOG FDXVH GLIILFXOW\ IRU PDQ\ RI
XV 6KRXOG ZH WUXVW 0U ' RU WDNH IXUWKHU VWHSV WR PDNH VXUH WKDW
KLV ZLIH LV DZDUH RI WKH ULVN" 1HLWKHU WKH 8. ODZ QRU WKH *0&
JXLGDQFH SURYLGHV D GHILQLWH DQVZHU
6RPH DUJXH WKDW WKH ULJKW RI FRQILGHQWLDOLW\ VKRXOG EH DEVROXWH
, GR QRW DJUHH (YHQ WKH PRVW H[WUHPH OLEHUDOLVW ZRXOG QRW
GLVSXWH WKDW WKHUH LV DOZD\V D WKUHVKROG DW ZKLFK RQHࣕV IUHHGRP
KDV WR EH LQWHUIHUHG ZLWK $QG WKDW WKUHVKROG LV UHDFKHG LI D WKLUG
SDUW\ LV SRWHQWLDOO\ DW ULVN RI VHULRXV KDUP 2QFH DQ LQGLYLGXDO
LV IRXQG WR EH +,9 SRVLWLYH DV (ULQ DQG +DUULV DUJXHG KH RU
VKH EHFRPHVPRUDOO\ REOLJHG WR GLVFORVH WKH +,9 VWDWXV WR WKRVH
ZKR DUH DW ULVN RI LQIHFWLRQ *LYHQ WKH PRUDO REOLJDWLRQV WR
GLVFORVH WKHLU +,9 VWDWXV +,9 SRVLWLYH LQGLYLGXDOV VKRXOG QRW
EH HQWLWOHG WR FRQILGHQWLDOLW\
:LWKRXW DVVXUDQFH RI FRQILGHQWLDOLW\ RQH PD\ DUJXH SDWLHQWV
PD\ EH GHWHUUHG IURP +,9 WHVWV *UDQWHG +RJEHQ DQG
FROOHDJXHV VKRZHG WKDW SDUWQHU QRWLILFDWLRQ FDQ DOVR HIIHFWLYHO\
LQFUHDVH LGHQWLILFDWLRQ RI KLJK ULVN SRSXODWLRQV IRU +,9 WHVWLQJ
,QGHHG PRVW +,9 SRVLWLYH SHRSOH DUH ZLOOLQJ WR GLVFORVH WKHLU
FRQGLWLRQ WR WKHLU VH[XDO SDUWQHUV  ,W LV XQOLNHO\ WKH\ ZRXOG
UHIUDLQ IURP WDNLQJ DQ +,9 WHVW WR DYRLG GLVFORVXUH RI WKHLU +,9
VWDWXV WR ZKLFK WKH\ ZRXOG DQ\ZD\ DJUHH ,Q OLJKW RI WKH
XQFHUWDLQ LPSDFW RI FRQGLWLRQDO EUHDFK RI FRQILGHQWLDOLW\ RQ
RYHUDOO +,9 WUDQVPLVVLRQ WKH OHVV HYLO FKRLFH VKRXOG IDYRXU WKH
ZHOIDUH RI D WKLUG SDUW\ DW LPPHGLDWH ULVN RI KDUP RYHU SDWLHQW
FRQILGHQWLDOLW\
$OWKRXJK +,9 LV QRW D QRWLILDEOH GLVHDVH XQGHU WKH 8. 3XEOLF
+HDOWK ,QIHFWLRXV 'LVHDVHV 5HJXODWLRQV  WKHUH DUH
VWDWXWRU\ SURYLVLRQV LQ $XVWUDOLD IRU GRFWRUV WR GLVFORVH UHOHYDQW
LQIRUPDWLRQ WR WKH GLUHFWRU JHQHUDO ZKHQ WKHUH DUH UHDVRQDEOH
JURXQGV WR EHOLHYH WKDW D SHUVRQ LV EHKDYLQJ LQ VXFK D ZD\ WKDW
theo@hku.hk
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WKH KHDOWK RI WKH SXEOLF LV DW ULVN 7KH 6XSUHPH &RXUW RI 1HZ
6RXWK:DOHV KHOG LQ WKH 3G FDVH WKDW WKH GXW\ WR SURWHFW D WKLUG
SDUW\ FRXOG EH GLVFKDUJHG E\ UHOD\LQJ UHOHYDQW LQIRUPDWLRQ WR
WKH 'HSDUWPHQW RI +HDOWK LQ DFFRUGDQFH ZLWK WKH 3XEOLF +HDOWK
$FW :LWK WKHVH ODZV LQ SODFH WKH VLWXDWLRQV RI 0U $ % & RU
' ZRXOG EH HDV\ WR GHDO ZLWK
8QWLO WKHUH LV D VLPLODU OHJDO IUDPHZRUN LQ WKH 8. SK\VLFLDQV
KDYH RQO\ WKHLU PRUDO FRQVFLHQFH WR GHWHUPLQH ZKLFK FRXUVH RI
DFWLRQ WR IROORZ (YHQ SHUIHFW PDVWHU\ RI HWKLFDO SULQFLSOHV GRHV
QRW DOZD\V PDQGDWH D VLQJOH EHVW VROXWLRQ 7KH IROORZLQJ
SURWRFRO VKRXOG UHDVRQDEO\ GLVFKDUJH D SK\VLFLDQࣕV PRUDO
REOLJDWLRQV
$GYLVH WKH SDWHQW DERXW WKH ULVN RI LQIHFWLQJ DQRWKHU SHUVRQ
3HUVXDGH WKH SDWLHQW WR DEVWDLQ IURP DOO VH[XDO EHKDYLRXU ZLWK
RWKHUV ZLWKRXW ILUVW GLVFORVLQJ KLV RU KHU VWDWXV 3HUVXDGH WKH
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